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SPECIAL REPORT:. TOP LITIGATION SHOPS

Harke & Clasby gains settlement that helps future victims

The firm: Harke & Clasby

The lawyers: Lance A. Harke and
Howard M. Bushman

The cases: Certegy Check
Services agreed to a class action
settlement that provides more than
$500 million in potential benefits
to victims of identity theft. In an
unrelated case, Serono Laboratories
settled a class action suit by agree-
ing to pay more than $20 million to
buyers of an illegally marketed drug
for HIV patients.

Certegy Check Services, a provid-
er of check-authorization services to
retail merchants across the nation,
suffered a serious security breach
last year.

The St. Petersburg-based com-
pany announced in July 2007 that
an employee had stolen and sold
records containing personal financial
information for 37 million consum-
ers. The stolen information included
credit and debit card numbers and
bank checking account numbers.

While no unauthorized charges
were recorded, 5.9 million of the
37 million consumers whose infor-
mation was stolen became targets
of direct marketing programs as
a result of the identity theft at
Certegy.

The theft triggered a class action
lawsuit against Certegy, and the
company has agreed to a settle-
ment approved by a federal judge in
Tampa.

“Unfortunately with these data
thieves, if they have your informa-
tion, they may sit on it awhile before
they do anything with it. And in that
case, this settlement covers them,”
said Harke, a founding partner at
Harke & Clasby in Miami. “Even if a
year from now there is an identity
theft and a new account is opened
in your name, you can still file a
claim and get covered under the
terms of this settlement.”

The outcome/impact: The 5.9
million Certegy consumers who
became direct marketing targets

are entitled under the settlement to
free subscriptions to one of two per-
sonal financial security services the
company provides. Most consumers
also were eligible for a free two-year
subscription to a service that moni-
tors bank account transactions for
unusual activity. Other consumers
qualified for a free one-year sub-
scription to a credit card monitoring
service. Both services have insur-
ance provisions that pay consumers
up to $20,000 for identity theft
losses. Certegy normally charges
upwards of $20 a month for the
monitoring services.

The Certegy settlement provides
hundreds of million dollars in poten-
tial benefits to consumers.

“Our calculations were $74.25
million for the credit monitoring and
$504.9 million for the bank monitor-
ing,” said Howard Bushman, a Harke
& Clasby partner.

Members of the settlement class
also can file claims for out-of-pocket
expenses such as the cost of order-
ing checks for a new checking
account and for any unauthorized
charges that may appear in account
statements. In addition, Certegy
agreed to pay $2.3 million in fees
and expenses to Harke & Clasby.

The firm scored another notable
class action victory this year against
Serono Laboratories. The pharma-
ceutical maker illegally marketed an
expensive treatment for HIV-related
weight loss and agreed to reimburse
patients and their insurers to settle
a class action suit. The company
agreed to a $24 million settlement,
which was approved in January by a
federal judge in Boston.

Serono reimbursed buyers of
Serostim, which physicians typically
prescribed in daily dosages for
12 weeks at a cost of more than
$20,000 per patient. By one esti-
mate, 85 percent of all prescriptions
for the drug were unnecessary.

“Consumers got 100 percent
of their losses back,” Harke said.
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Lance A. Harke and Howard M. Bushman said a claim can still be
filed if a case of identity theft pops up a year from now.

Insurance companies that paid for
Serostim prescriptions also were
reimbursed under the settlement.

“We're in the final stages of the
third-party payer claims being paid,”
he said. “Once that's done, all $24
million will be exhausted.” The total
includes $3 million of fees and
expenses that Serono agreed to pay
Harke & Clasby.

The class action was one in
a series of legal actions against
Serono, which pleaded guilty in
October 2004 to two counts of
criminal conspiracy related to
Serostim marketing. The company
agreed to pay a criminal fine of
$137 million plus $567 million of
restitution to the publicly funded
Medicaid program.

Serono’s legal problems stem
from actions the company took from
1996 to 2002 in response to com-
petitive pressures.

Around the time Serostim was
approved the Food and Drug
Administration in 1996, some of
Serono’s competitors introduced a
new class of drugs, protease inhibi-
tors, that dramatically changed the
landscape of AIDS treatment.

Faced with weak demand for

Serostim, Serono procured unap-
proved medical devices to measure
declines in body cell mass and gave
the devices free of charge to physi-
cians as an inducement to prescribe
Serostim.

The company also illegally offered
and paid kickbacks to physicians,
including all-expense-paid trips to
a medical conference in Cannes,
France, in exchange for writing
Serostim prescriptions.

Other cases: Harke and
Bushman were on a steering com-
mittee leading the plaintiff case in
federal multidistrict litigation that
produced a $240 million settlement
for 8,550 people last December.
The plaintiffs alleged Indianapolis-
based Guidant failed to notify doc-
tors and the public about a defect in
a surgically implanted defibrillator.

Harke also is serving as one of
the class counsel in a nationwide
class action against Boca Raton-
based ADT Security Services, which
allegedly installed outdated equip-
ment for relaying backup alarms
and charged for upgrades. The
case survived a dismissal motion in
October. m

— Mike Seemuth
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